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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
HEARING ON MOTION FOR ORDER TO PARTITION PROPERTY 
FILED BY STEVEN P. NELSON JR., SHIRLEY W. NELSON 
* TENTATIVE RULING: * 
 
Before the Court is a “Motion for Order to Partition Property, and to Appoint Referee to Conduct 
Private Sale of Property” (the “Motion”) filed by Plaintiff Steven P. Nelson, Jr. and Plaintiff 
Shirley W. Nelson (collectively, “Plaintiffs”). The Motion is opposed by Defendant John Riley II 
(“Defendant”). 

Plaintiffs move pursuant to Code of Civil Procedure (“CCP”) sections 872.720 and 872.010, 
seeking expansive relief including an interlocutory judgment ordering the Property be 
partitioned, an appointment of a referee, and specific instructions regarding the referee, 
the sale, and the distribution of the proceeds. 

For the following reasons, the Motion is denied. 

Factual Background 

Plaintiffs filed a complaint for partition on August 21, 2017. The subject of their complaint for 
partition is the real property commonly known as 1260 Livorna Road, Alamo, County of Contra 
Costa. Complaint at ¶ 2. Plaintiffs allege that they each own a 1/3 interest in the property along 
with Defendant. Id. at ¶¶ 4-6. Specifically, Plaintiffs allege that they “are the owners of an 
undivided two thirds interest in the above property which is co-owned concurrently, as a tenant 
in common, by defendant, John Riley II[.]” Id. at ¶ 7.  

Analysis 

“A co-owner of real or personal property may bring an action for partition.” CCP § 872.210. 
“The primary purpose of a partition suit is … to partition the property, that is, to sever the unity of 
possession.” LEG Investments v. Boxler (2010) 183 Cal.App.4th 484, 493 (citations and 
quotations omitted); see also 14859 Moorpark Homeowner’s Assn. v. VRT Corp. (1998) 63 
Cal.App.4th 1396, 1404–1405 (“partition” is “the procedure for segregating and terminating 
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common interests in the same parcel of property.”) (quotations omitted). “Partition is a remedy 
much favored by the law. The original purpose of partition was to permit cotenants to avoid the 
inconvenience and dissension arising from sharing joint possession of land. An additional 
reason to favor partition is the policy of facilitating transmission of title, thereby avoiding 
unreasonable restraints on the use and enjoyment of property.” LEG Investments, supra, at 493 
(internal quotations omitted). “[A]lthough the action of partition is of statutory origin in this state, 
it is nonetheless an equitable proceeding … .” Elbert, Ltd. v. Federated etc. Properties (1953) 
120 Cal.App.2d 194, 200; see CCP § 872.140. 

“If the court finds that the plaintiff is entitled to partition, it shall make an interlocutory judgment 
that determines the interests of the parties in the property and orders the partition of the 
property and, unless it is to be later determined, the manner of partition.” CCP § 872.720(a). 
The manner of partition may be “in kind”—i.e., physical division of the property (see, e.g., Butte 
Creek Island Ranch v. Crim (1982) 136 Cal.App.3d 360, 365)—according to the parties’ 
interests as determined in the interlocutory judgment. CCP § 872.810; see § 873.210 et seq. 
Alternatively, if the parties agree or the court concludes it “would be more equitable,” the court 
may order the property sold and the proceeds divided among the parties. CCP § 872.820; 
see § 873.510 et seq. The third option, “[w]hen the interests of all parties are undisputed or have 
been adjudicated,” and the parties agree (§ 873.910), is partition by appraisal. See § 873.910 
et seq. 

Plaintiffs’ motion is premature. Code of Civil Procedure § 872.7109(a) states that “[a]t the trial, 
the court shall determine whether the plaintiff has the right to partition.” “No partition can be had 
until the interests of all the parties have been ascertained and settled by a trial.” Bacon v. 
Wahrhaftig (1950) 97 Cal.App.2d 599, 603. Here, Defendant disputes the ownership interests in 
the Subject Property. See Opp. at 4:1-8. Specifically, defendant argues that “an action for 
intervention may be filed by certain real parties in interest,” specifically members of JWR, LLC, 
whom he alleges was the original owner of the property. Id. Furthermore, in his verified answer, 
Defendant states that “the parties have been unable to reach an agreement for Defendant to 
realize the value of his economic interest in his undivided 1/3 share of the property” and 
“emphatically denies that partition is the only remedy regarding the situs of the land, and 
respective values or diminution of the shares concerning any prospective effect of partition.” 
Verified Answer at 2:12-14. As a consequence, it would appear a trial is necessary to determine 
whether the plaintiffs have the right to partition. CCP § 873.010.  

Finally, Plaintiffs argue on reply that the appointment of a referee is mandatory, but that is not 
correct. Under Code of Civil Procedure § 873.010 “[t]he court shall appoint a referee to divide or 
sell the property as ordered by the court.” CCP § 873.010(a) (emphasis added). The word 
“shall” as used in CCP § 873.010, should be construed to require the appointment of a referee 
in an action for partition only where it is determined that a referee is necessary or would be 
desirable or helpful and that it should not be so strictly construed as to require the expense and 
time consuming services of a referee where the court has adequate evidence before it to render 
its decision. Richmond v. Dofflemyer (1980) 105 Cal. App. 3d 745, 755.  

In the absence of well-settled right to partition and in light of the dispute regarding the 
appointment of a referee, the Court denies the motion. 

 

 

 


